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MIKE GLEASON 
KRISTIN K. MAYES 

I 

IN THE MATTER OF T 
OF BUREAU OF IND 
UNITED STATES OF AMERICA, 
4GAINST MOHAVE ELECTRIC 
COOPERATIVE, INC. A 

INDlAN RESERVATIONS. 

INT 

ro THE HAVASUPAI 

- _ ~ _ _ _ _  

7’ NO. E-01750A -05-05’79 

INUE 

YANCE PENDING RULING BY 
NA STATE COURT 

erat~ve, Inc. ~ ~ ~ o h a v e ” ) ,  by and through its undersigned 

counsel, moves this Co~mission to c o ~ ~  

issues raised in the Bureau of Indian A 

Mohave’s Answer and to ber 6, 2005. BIA’s 

Opposition to Mohave’s Motion to Di 

November 2,2005. 

~ y a ~ c e  consideration of all legal 

t filed on August 9, 2005, 

and Mohave’s Reply filed 

e ~ o l l o w ~ g  reason. On December 9, 2005, 

Mohave filed a proceeding in the ~ i ~ o n a  Supe~or Co 

Arizona’s uniform declar 

Mohave’s Declaratory Ju 

declaratory judgment action seeks a ruling 

between BIA and Moh 

Reservations, is no lon 

on this declaratory ju  

3 I ,  rt. seq. A copy of 

ot-ion as Exhibit 1. This 

the 1982 Contract 

ecision €tom the Ai-izona State courts 
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:ontroversy in fiont any remaining issues for the 

Cammi ssi on' s eon si der e 

Although Mohave is as~ing the Comm~ssi n to r e ~ r a ~ ~  from making any rulings 

in the action before it uriti a ? a t o ~  r-uling is final, Mohave will 

voluntarily continue to pr  tati ion to the BIA at the 

Commission-approved rate in the interim e event of an emergency that 

poses an im~inent  an e public health, safety and welfare, 

Mohave agrees to res IA pays the cost of such response. 

Dated this ___I____ f F  d 

DWfN SULLIVAN, 

By: a 
eys for Mohave Electric Cooperative, Inc. 

PROOF QF AND CE AILING 

I hereby c e d e  that on of December, 2005, 1 caused the 

foregoing document to be served on y delivering the 

x-iginal and thirteen ( 

Docket Control Division 
4RIZONA C O ~ ~ ~ T r O N  CQ 
1200 West Washi 
Phoenix, Arizona 
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JEFF HATCH-MILLER, 
COMMISSIONER W L L  
COMMISSIONER MARC 
CO~MISS~ONER 
COMMISSIONER 
ARIZONA CORP 
1200 West W a s ~ ~ ~ t o ~  Street 
Phoenix, Arizona 85007 

Teena Wolfe, Esq. 
Administrative Law Judge, Hearing  vision 
ARIZONA ~ O ~ O ~ T I O N  ~~~~~ 

1200 West Washington § ~ e e t  
Phoenix, Arizona 85007 

Keith Layton, Esq. 
Counsel, Legai Division 
ARIZONA C O ~ O R A ~ ~  
1200 West W a s h ~ n ~ o ~  Street 
Phoenix, Arizona 85007 

Ernest Johnson 
Director, Utilities ~ i ~ s i ~ ~  
ARIZONA ~ O R ~ O R A ~ ~  N 
1200 West Washington Street 
Phoenix, Arizona 85007 

Mark J. Wenker 
U S .  Attorney’s Office 
40 North Central, Suite 1200 
Phoenix, AZ 85004-4408 
Attorney for the BIA 
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Paul F. Eckstein (#001822) 
Christopher S. Coleman (#018287) 
PERKINS COIE BROWN & BAIN P.A. 
290 1 North Central Avenue 
Post Office Box 400 
Phoenix, Arizona 8500 1-0400 

Deckstein@perkinscoie. corn 
ccolernan@perkinscoie. corn 

(602) 351-8000 

Attorneys for Plaintiff 
Mohave Electric Cooperative Inc. 

ARIZONA SUPERIOR COURT 

MARICOPA COUNTY 

MOHAVE ELECTRIC COOPERATIVE INC., 
an Arizona corporation, 

Plaintiff, 

V. 

BUREAU OF INDIAN AFFAIRS, 

Defendant. 

No-CV2005-Ol 8954 

COMPLAINT 

Plaintiff Mohave Electric Cooperative Inc. (“Mohave”) for its complaint alleges as 

follows: 

Jurisdiction and Venue 

1. Mohave is a non-profit cooperative and a public service corporation organized 

under the laws of and doing business in the State of Arizona. 

2. The Bureau of Indian Affairs (“BIN’) is an executive agency of the Unitec 

States of America under the U.S. Department of the Interior. 
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3. This Court has jurisdiction over the subject matter of this action under Ariz. 

2onst. Art. 6 , s  14, andA.R.S. $6 12-123 and 12-1831. 

4. Mohave’s claim for declaratory relief against the BIA is not barred by the 

ioctrine of sovereign immunity because the BIA initiated proceedings before the Arizona 

Clorporation Commission from which these proceedings arise, thereby placing the matters 

iere in controversy. To the extent that the doctrine of sovereign immunity would otherwise 

ipply, the BIA has waived sovereign immunity by filing its Complaint for relief under the 

:ontract in issue with the Arizona Corporation Commission. 

5. Venue is proper in this Court pursuant to A.R.S. 0 12-401 because the Arizona 

Corporation Commission proceedings in issue are pending in Maricopa County. 

The Contract In Issue 

6 .  On or about October 1, 1981, Mohave contracted with the BIA to supply 

wholesale electricity to the BIA, which in turn resold the electricity to various customers on 

the Hualapai and Havasupai Indian Reservations (“the “Contract”). A true and correct copy 

of the Contract filed by BIA with its lawsuit against Mohave in front of the Arizona 

Corporation Commission is attached at Exhibit A. 

7. The initial term of the Contract was for ten years from the date that Mohave 

first made electricity available to the BIA under the Contract, no later than April 1, 1982. 

8. The Contract provided that “Mohave consents to the Government’s right and 

option to renew this contract for two (2) additional ten (10) year periods.” 

9. 

10. 

Mohave performed fully under the Contract during the initial ten-year term. 

The initial ten-year term of the Contract expired no later than April 1, 1992 

Although the Contract contained a formal notice provision requiring that “[a]ll forma’ 

notices, demands or requests given or made under this Contract shall be in writing and . . 
delivered personally or sent by registered mail, certified mail or telegram” to Mohave, tht 

-2- No. 
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BIA did nothing as of th date of th termination of the Contract to exercise an! ption to 

renew the Contract for any additional period. 

1 1 .  By letter dated April 19, 1993, the BIA wrote to Mohave to acknowledge that 

“[tlhe term of this contract was for ten years and has since expired.” A true and correct copy 

of this letter is attached at Exhibit B. 

12. The BIA has alleged that its April 19, 1993, letter constituted an exercise of its 

option to renew the Contract. 

13. In fact, although the BIA’s April 19, 1993, letter to Mohave stated that the BIA 

wished to exercise its option to renew the Contract in issue, the letter also stated that “[p]rior 

to exercising our option, we need to re-negotiate and amend the existing contract.’’ 

14. In particular, the BIA demanded that provisions of the Contract requiring the 

BIA to pay costs for the “construction and operation of facilities to make electric service 

available to the Government” be removed, stating that “some of this language needs to be 

deleted.” The letter concluded by stating that “the Government will propose a negotiation 

meeting with Mohave Electric for continued electrical services under the contract.’’ 

15. At no time did Mohave agree to “delete” any provisions of the Contracl 

requiring the BIA to pay costs for the construction and operation of facilities, nor did 

Mohave agree to enter into a new contract with the BIA. 

16. The BIA has also alleged that a second letter, dated March 6,2002, constituted 

a second alleged extension of the Contract. In that letter, the BIA asserted that the Contraci 

had been amended “to delete the charge contained in the contract” requiring the BIA to paj 

costs for the construction and operation of facilities. Attached to the letter was a fom 

purporting to effect a “Unilateral Modification IA W Contract Terms and Conditions.” P 

true and correct copy of the letter and attachment are attached at Exhibit C. 

17. Mohave responded by letter dated March 20, 2002, informing the BIA that thc 

Contract had expired in 1992 and offering to negotiate a new contract with the BIA. 

- 3 -  No. 
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18. .Th BIA filed a Complaint with the Arizona Corporation Commission on 

9ugust 9,2005, seeking an order compelling Mohave to “continue to provide electricity and 

dectrical distribution service . . . to the BIA under the Contract.” [Emphasis added] 

19. This is an action for declaratory judgment pursuant to A.R.S. 0 12-1831. A 

3ona fide dispute exists between the parties as to whether the BIA validly exercised an 

3ption to renew the Contract, whether the Contract has expired, and/or whether the BIA and 

Mohave entered into a new contract to supply electricity. 

20. The Arizona Corporation Commission lacks jurisdiction to resolve the question 

af  whether the BIA validly exercised an option to renew the Contract and/or whether the 

BIA and Mohave entered into a new contract to supply electricity. See, e.g., General Cable 

C o p  v. Citizens Utilities Co., 27 Ariz. App. 381, 386, 555 P.2d 350, 355 (Ct. App. 1976) 

(“’the construction and interpretation to be given to legal rights under a contract reside solely 

with the courts and not with the Corporation Commission.”); Trico Electric Cooperative, 

Inc. v. Ralston, 67 Ariz. 358, 365, 196 P.2d 470, 474 (1948) (“Clearly the construction of a 

contract is a judicial function and the court, not the corporation commission, has the 

jurisdiction to determine the validity of said option agreement . . . .”); Campbell v. Mountain 

States Telephone & Telegraph Co., 120 Ariz. 426, 586 P.2d 987 (Ct. App. 1978) (holding 

that traditional tort and contract claims are within jurisdiction of superior court rather than 

Commission). 

21. Pursuant to Arizona law, Mohave is entitled to a declaratory judgment that the 

BIA did not validly exercise an option to renew the Contract, that the Contract has expired, 

and that the BIA and Mohave did not enter into a new contract to supply electricity. 

Prayer For Relief 

WHEREFORE, plaintiff respectfblly requests the following relief: 

A. 

Contract; 

A declaration that the BIA did not validly exercise an option to renew tht 

- 4 -  No. 
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C. 

A declaration that the Contract has expired; 

A declaration that the BIA and Mohave did not enter into a new contract to 

;upply electricity; 

D. Such other and further relief as the Court deems just and equitable. 

Dated: December 9 ,2005. 

PERKINS COIE BROWN & BAIN P.A. 
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Paul F. Eckstein 
Christopher S. Coleman 
290 1 North Central Avenue 
Post Office Box 400 
Phoenix, Arizona 8500 1-0400 

Attorneys for Plaintiff 

121784-1 
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te t t d e s s  otherwise' 
a of the meter &ad- 
mtants, consumption 
equired to substan- 
by the Government.  

2 .  PAYMENT OF SERVICES. 

( C )  -PiLyments hereunder s rendarod. The Gov- 
e rnrnent s half, how eve r, cnt of all bills f o r  serviccs 
rcndcred under this contract withinthirty( 3 0 )  day6 from the date nu& bills'are received. 

I' ' 

._ * 

ent t o  cxTend ir. 
ation made b; 

his contract or t c  
T the T e xpendi tu rc 

.." . .. 

" 

p rental or similar 
errnit tc 

contract. 
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y between lk OroviwOns of this 
Ot crhUut iKofporaIed In ?his 
or m y  of lhr Confracior'r rutci 
k c o n t r r t  shall control 

'ONTLUCT 
OVERTIMC COMPEMATIQH 

srANoARoS *"- 11. MSABLED VETERANS A N 0  VETERANS OF THE VlErNAM ERA 

(This &use is so~lkaMc pursuant, la 41 CFR 60-250 i f  tnir con- 
Ird is lor s , , , ~  o, This ConltYSI. Io Ihc eaten1 thal il k of Characlcr spccititd in the 

Contrwt Worh Houm and k t e w  SIrndard% k i  (40 U.S C 327 - 3331 
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17. CLEAN AIR AN0 WATER 

(Awlcable only it t h rcon t r r t  erseds L1WX)OQ. or thecont r r i -  
*ng ollrer has determined that ordrn under an indelinile quanliw 
contract in any one year nil e x &  S1oO.ooO. or a 1x111~ lo k 
use4 ha% km the s u b t e  ol a convaton under the Clean A i r  Act 
( 4 2  U S  1857c-B(ccK1)) or the Federal Water Poiluiton Control kt 
( 3 3  U S.C 13191c)l and is listed by the EPA. or lhc contrxt  IS not 
olhenrtie cxemot.) 

pollution control a g e y  )n aocordanso &I thb m q u i m n h  01 the 
A i r  k t  or Water k t  and r tgulatms M U C ~  pursuant thwcto. 

b v u d i  p(wd. instaUion. 
stncturc. mine. vesset or aher  &?& mtt. WtMri.  or rite of 
operatrans. owned, leased. or supervisd by  contractor or subcon- 
t rx to r .  lo be utlI*zed in lhc pcrlorrnarce of a cmlract or sutron- 
tract. Where a location or rite oi opcraiionr contains or includes 
more than one building. plant. installalion. or structure. the ant& 
~ b c a l i o n  or rile shall be deemed Io be a fril ity euept where the 
Chractor. O l l t c  of Federal k l i v t t i n .  Envtfonmentai Protcctron 

(6) The term Vxility- mcms a 

., . .. , , 

. .  

. . .  



4 MHAYE ELECTRIC COOPERATIVE, nC., an Arizona corporation, (hereaf ter  

c q e d  u b h a ~ s ) ,  w c s  to Omtract v i th  the UNITED STATES OF AMERICA, 

acting ttrough the Administrator of the General Services Mminlstrat ion 
I * .  

W n t  of thu I n t e r i o r ,  - . .  

oo'and adjacent ' 

"hibit "I" 

attached hereto. 
.. 

ion3 .'#hich shall  

uch load of a d 3 l l l o n d  



Equiprent, Part I of the National Elec&ical Safety,Code, .latest e d i t i o n ,  a s ‘  

published by the I n s t i t u t e  of Electrical and Elec t ron i c  Zngineera, Irr. ( I E E E ) .  

.. I 

f three-phase, 

ed a o u a t t  demand 

l 

ing or operating 

authorized representatives of ha1 the right 

of i n c e s s  to and egress f r o m  the Goverment’s predses  a t  all reasonable 

times. 

beyond the po . 
e -  

-2- . .  



kbhave a g e e s  to supply o r  make a v a i l a b l e  a n in imm of  500 kW up 

to a m u t i m u !  of 1500 kU as the Governxnt's total capacity rights fo r  

tk term of t h i ~  Agreement or ldfe ,Qf t k  f a c i l i t i e s  uhichever is f l r a t  

organized or unorganized interference of azy k i n d ,  labor t rouble ,  required 

maintenance u o r k ,  i n a b i l i t y  to sccure ri&ht-of-sray, or any other cause 

beyond tk masonabl f  contra1 of fQhz*;e, rhhave shall not  be l i a b l e  for 

-3- 
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E x h i b i t  B-11 

($+: 

1 .  I .  . '  Wkn any such failure, suspension, d ldnut lan  or var ia t ion  of S U O O ~ Y  

I occasioned by such c 

h h a w  s h a l l  suspend - i ts  billlng under thls Contract a d  an equitable 

gq effective uith the 

purpoxs  of t h l i  

f the monthly 

f t y  h g f j  by,1/30th for each a d d i t i o n a l  consecutive day (beyond 

t k  fifteen (15) days nentioned above) service is not p r o v i d e d ) .  

In the event the Government's d i s t r i b u t i o n  f n c i l i t i e g  from tons Mesa 

i n t o  tlx HavasupaF village are not operable i n  w i d e  or &art for 

t not l i m i t e d  to, 

i v e  

of Whove shall be and 

he Government 

Each party ahall cwrdimte, ins ta l l  and maintain conpatiblc" 

__ pro';ective devices an it5 s i d e  of tk i n t e m o r a e c t l a n  t~ protect its 

---i 
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.. , .  

the judgment of bbhave and the G o v e r m n t , ' m u l d  not othrwi= lx mcessary. 

M3have ard the Government will each aasu,w 41, responsi-bilfty on their 
1 
I 

respective s i d e s  of the point for tho electbic services-=upplied to the 

h.. Covarnmon hat - the electricdl 

3ELOCATION OF FACILITIES 

In tk event  the Government requires any power l i n e 3  or other f a c i l i t i e s  

bhaw ahal l  ob 



o l n t  use of telephone 

1 
- I  

p w r  facilf tles,'where appropriate, and irdbctive coordination w i l l .  be 

t h e  r e s p o n s i b i l i t y  or  tk Arizona Telephon? Coapmy anrl i.bSave. 

CONSTRUCTION COSTS * 

facilities vi11 be 

ssary for the 

, .  

nstruction and 

operation of Cacil'f'ties tci nuke e l e c t r i c  service avai lable  to the Government, 

the Government,  upon ver i f i ca t ion  of Mohave.3 cost  o r  c o n s t r u c t i o n  

munt equal to  tk 

I s  sed .against 
. m  

t he  facld-ities that Hohave constructs because of 

th i3  contract; 

.. ?:.& (3) Ttr (a1 operatian and PrsFntanance C X ~ I O ~ ~ C S ,  (b) 



. _..< . . . .  
. .  

f e s  and (c 1 cost of system improvements c 

that hhave c o n a t r x t s  as a result of this &&act. 
; .  4 

. .  
.. 

One Twelfth of the Facility Charge shal l  be paid each mnt.h. T b  

payment, an amount C q u d l  to M o h a ~ ~ s  undept.eciakd value plus faci.lity 

r e w v a l  coats, l e ~ a  salvage value, of the f a c i l i t i e s  that Mohave 

construct3 because or this contract. 

and actual energy 

.. . 

The Covern.rent Contractlnl: OffLccr o r  his authorized representative 

cay, a t  any t i m e ,  have Ibhave'a invoice(s1 or vouchnr(s) and/or statemnt 

o f  costs representing casts related to the construction of the s u b j e c t  

.- 

- ... . . . . 



the related invoicc(s1 or  voucher((s1 o r  statement or costs which are 

found by the Contracting Officer or his authorized representative on 

- .  
; . tk bash  of audit, not t o  constitute allowable castj.  The coat referred 

this Contract 

th? subjec t  f a c i r i t i  

h a t e d  $l,600,000.00, . 

I sdL1- have in such notice .. . .?, -- 

specified the nodiNed estimated cost. 

representation of a n y  person other than the Contracting Officer shall 

e f f e c t  an i n t r e a s e  i n  the $1,600,000.00 estimated cost of f a c i l i t i e s ,  

regardless of the reasons for increasing s a i d  costs. 

No notice, communication o r  

by t h i s  reference is fncorpra'ted hemin. ,., . k c z ,  
Billings pertai 

1 i  . USE 0' SERYICE 

Thc GOvet-nlrc:\t shall u t i l l z e  thc c l c c t r i c  cncrey s u p p l i e d  under this .- 

Chntrazt orJy  i n  ca!x-ectLon u i t h  the needs or ihc rczpective Indian klk3 



. .  e:.: < ..: . . . 

tcd system. capacities 

t a one-tlme 

Iling. The Government shal l  have the option to waive all 

or any por t ion  of any auch.feea. 

NOTICES 

P. 0. Box 1045 

- .  

. .  

. .  
-s tant  Area M n c t c r  of AdprFnlstratlonq 

Bureau of Indian A f f a i r s  



r .., 

. I  , .  

B-17. 

ics or agencies 
4 . aj may have jurisdiction, the rkceasary approval of 

f . f  ' the Contract or  

I .  mattera with rcespect themto, of all franchises, authorizations,' p e n n i h ,  

licenses, certificates o f  public convenience and necessity, ri&t-of- 

u n t i l  i t  ha3 obtained 

the construction, 

of' no mre than 

amortized over a t h i r t y  130) year period. 

become effect ive u n t i l  i t  has been approved i n  writing by the Rural 

Electrification Administration and accepted by the  Arizona Corporation 

This Contract shal l  not 

I 

Ccontract s h a l l  be subject 

Lbed by any federal ,  

r d e  supply -- 

-10- 
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Energy Charge:  

A 1 1  W/Honth @ S.017 /MIH 
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reau of Iridiw: 
.lf fairs ( C i v t  

loctric energ>‘ . Said serv ices 
2nd copnerciai 
ion located in . 

I ”  *%#Ls ~d%.+tle 

Lixl+r the Contract. . t k  C+verment has the right of r a s u a l  for two additional 
ten ysar periods. Tbt C3verrment herekv notifies -have El9c’tric of its intent 
to exercise this cption- 

! 

. .  



I . I 

Also, mder provision “Interim Coristruction Accow-ting” the Civerrment has the 
right to audit all construction costs related i o  the construction of the  subject 
fzc i  1 i t i  2s - 

I f  you h i v e  ariy questions, 
(6C2)  379-6760. 

e Velardt. Contrsct ix  Officer: at 

Sincerely. 

ROS !diV&& 

Fati 1 i t g  k n a g e r .  Truxtan Canon &-cy 
Sktpt. Trwton Curon Agency 
Eddie Quotskupa, Supervisory Contract Specialist 

. - -  . . .  
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CERTIFIF3 MAIL NO 7000 1530 0000 1277 3949 - March 6,2002 c 

Mr- Robert Bmz, Genhal Manager 
Mohave Electric Cooperative, Inc. 

f .  Subsqurnt to tho origiualmalring o f b  contract, as of 1991, the Govunmantpaid in EUII to 
m C  the cost of the construction of the faditics built to deliver power &om MI3C to the Government 
dt the h i e  side of rhc Long Mesa Transfomer. Accordingly, thc Contract was amended rhrough the 
above described conduct of MEC and the Government to delete the chnrgt conhind in the contract at 
Addendum No. I, p. 6, paragraph "FACILITTES CHARGES," subparagraph "(1)". 



ccul-c . 

The Government has bem advised and thus suspccts that MEC selves. in addition b the Govcmmcnt, 
appmximatcly fourteen additional customers located betwen the Nelson substation and the lfnc side 
of the Long Mesa TransFoormer. The Government has been advised and thus suspects that MEC deducts 

tion or assbtancc is nccdcd, picase cantact this office at (602) 379-6760. 

3 in 

Cmwting Officer 

Endosun 

cc: 

j 
0 8 / 0 2 / 0 2  FRI 15:36 [TX/RX-NO 92771 
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COM~~ISSIONERS 

JEFF ~ T C ~ - M ~ L L E R ,  CHAI 
WILLIAM A. MUNDELL 
MARC SPITZER 
MIKE GLEASON 
KRlSTlN K. MAYES 

Dl THE MATTER OF T 
OF BUREAU OF INDUN AFF 
UNITED STATES OF 
AGAINST MOHAVE 
COOPERATIVE, INC. AS T 

tNDTAN RESERVATIONS. 
ro THE ~ V A ~ ~ P A ~  AN 

GKET NO. E-0 175OA-05-0579 

0 GONTltNIJE 

STATE COURT 

c Goo~erative, fnc. (“’hfohave”), filed a 

ounty under Arizona’s unifoim proceeding in the Arizona S u ~ ~ ~ ~ o r  Co 

declaratory judgment act. See, 

seeks a ruling from the Superi 

Affairs’ (“BIA) and Mohave, 

Indian Reservations, is no longer valid. 

atoiy judgment action 

Con~act  between the Bureau of Indian 

e ~ ~ a l a p a ~  and Havasupai 

~t the consi~eratio~ of and any decisions on 

ohave’s Answer and 

s~tio~i to Mohave’ s 

Motion to Dismiss filed 

f /  

ovember 2, 2005, will 
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be continued and held in a ~ ~ ~ a n ~ ~  mti 

state courts on ~ ~ ~ a v e ’ s   larat rat^^ ju 

ered by the Arizona 

E LAW JUDGE 


